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1. Introduction
The citizens of the Republic of Macedonia at the referendum held on 8 September 1991 expressed their will for the Republic of Macedonia to be constituted as a sovereign and independent state that was legally rounded up with the adoption of the Constitution on 17 November 1991. 

According to the Constitution, the social-economic and political system of the Republic is based on the principle of rule of law, human rights and freedoms, division of power, market economy and the other fundamental values of a modern democratic society
.  

The Constitution constitutes the Constitutional Court of the Republic of Macedonia as a body that protects the constitutionality and legality as well as the fundamental human and citizens’ freedoms and rights
.
The need to introduce a Constitutional Court was most directly related to the establishing of the jurisdiction of the courts in the administrative cases, which competence until then incorporated only verdicts in criminal and civil law cases. With the introduction of the administrative proceedings, i.e. the judicial control of individual administrative acts, the function of the common judiciary was completed. That was an expression of the need for the protection of human and citizens’ rights to be done through the courts, as separate and independent bodies that perform judicial functions, and not with an arbitrary approach by the administrative and other bodies.
The position, composition, competence and legal effect of the decisions of the Constitutional Court are specifically regulated with the Constitution of the Republic of Macedonia, while only the way of functioning and the proceedings before the Constitutional Court in compliance with the Constitution are regulated by the Court itself with its own act – Rules of Procedure of the Constitutional Court of the Republic of Macedonia, adopted on 7 October 1992. The motive of the constitution-drafter for such a solution was to ensure autonomy and full independence of the Constitutional Court in regard to the Assembly and the other state bodies, and not self-regulating as we have been hearing recently. 
Before introducing this special body, the representative i.e. legislative body was also the bearer of constitutionality, since it was believed that the drafter of laws also determined their constitutionality, which was a generally accepted model in the system of unity of power. The intention of the executive power, which has the majority in the Assembly and adopts laws expressly, is to ensure that they would not be assessed by the Constitutional Court, is an issue that we seriously need to work on.
2. The Position of the Constitutional Court in the Legal System of the Republic of Macedonia

The Constitutional Court is a separate constitutional body with a status, composition, organisation and competences specifically established with the very Constitution. In the organisational and functional sense it does not originates from the legislative body, nor is it accountable before it. Protection of constitutionality and legality is outside of the functions of the authorities and it is separate and independent because of which its performance is outside of any form of practicing the mutual relations of the legislative and executive power. Based on that, the Constitutional Court is one of the factors in exercising the Constitution, and by that of exercising the relations that the Constitution establishes as a content of the power organisation. This body, as well as all the other constitutional bodies, is an institution of the Constitution that draws both grounds and limitations in performing its functions only from the Constitution and it is in the function of its application.   That position of the Constitutional Court also provides a guarantee that the conditions for practicing the constitutional judicial function are protected in advance from being changed by those in power in order to adapt this function to the daily political needs and interests as well as to distance any political authority, especially those who are in power at the given time.

As a result this position of the Constitutional Court, the submitted initiatives for procedures for assessing the constitutionality and legality of a number of laws and other regulations are numerous as well as the requests for protection of certain human and citizens’ freedoms and rights, which undoubtedly are expression and confirmation of the democratisation of the relations in the society and greater trust of the citizens in the Constitutional Court as the protector of constitutionality and legality.
The Assembly appoints the judges of the Constitutional Court
. The Assembly appoints six judges to the Constitutional Court with majority votes out of the overall number of MPs. The Assembly elects three judges with majority votes from the total number of MPs and there also has to be majority votes out of the total number of MPs that belong to the communities that are not a majority in the Republic of Macedonia. 

Undoubtedly, the legislative body through the election of judges could influence in an indirect manner the performance of the role of this constitutional body. The possibility for such influence is very limited by the Constitution having in mind that the mandate of the judges is nine years, which means it does not coincide with the mandate of the representative body; a judge cannot be a member of a party; the Constitutional Court decides when the position of a judge will be terminated in compliance with the conditions established in the Constitution. According to the Constitution two judges of the Constitutional Court are proposed by the President of the Republic. The Judicial Council of the Republic proposes two judges to the Constitutional Court from among the judges’ ranks. The competence of the Constitutional Court of the Republic of Macedonia is established only by the Constitution. According to the Constitution, the Constitutional Court has the following types of competences: Control of constitutionality and legality; Protection of human and citizens’ rights and freedoms; Resolving conflicts of competences (in practicing this classical competence of the constitutional courts, the Constitutional Court resolves conflicts of competence among the holders of the legislative, executive and judicial power as well conflicts of competence among the bodies of the Republic and the units of the local self-government. Aimed at protecting the principle of division of power and for the protection of the local self-government, as the fundamental values of the constitutional order of the Republic of Macedonia, this competence can be equally established both of a positive and in a case of a negative conflict of competence between the institutions.  However, in practice rarely this kind of cases are initiated, but the Court frequently in essence resolves such conflicts in the process of controlling the constitutionality of the normative acts that prescribe to certain institutions competences that according to the Constitution they should not have); Deciding about the duties of the President of the Republic; Other competences
.
According to the Constitution, the Constitutional Court will suspend or repeal a law if it is not in compliance with the Constitution, or it will suspend or repeal another regulation if it is not in compliance with the Constitution or a law. The Constitutional Court’s decisions are final and effective
. With there constitutional provisions the principle of constitutionality and legality is realised and protected as well as the obligation to comply with the Constitution and the laws. Undoubtedly, the Constitution grants the Court’s decisions revered authority and obligation for all legal entities to which they apply and no legal means against them are allowed. Their effect is erga omnes.
Even though the Constitution’s provisions, according to which the Constitutional Court’s decisions are final and effective, do not need additional support, still the carrying out of the Court’s decisions is an issue which just like in some other countries is not left solely to the will of the entities in the legal system. According to the Rules of Procedure, the Constitutional Court monitors the carrying out of its decisions and if necessary it could request from the Government to ensure their implementation
. Otherwise the obligation to carry out the decision primarily lies with the entity that adopted the repealed or suspended act
. When we have repealing or suspending of normative acts, the Court’s decision, one could say in its nature is self-applicable – the normative act is no longer in the legal order and every reference to it when deciding in specific cases is completely illegal. Greater problems may occur, and have occurred in practice, when the entity adopting the law once again adopts an act with the same content, or when the institutions do not accept the consequences from the repealing or suspending decision on certain acts that need to be amended or which application needs to stop. We have a Law on Execution of Verdicts from Strasbourg
, while the execution of the Constitutional Court’s decisions within the national legislation is the most urgent of all because it ensures the integrity and coherence of the entire legal system.
The conclusion is clear that there is no higher Constitution than the Constitution and no one has more power than the one given by the Constitution and the laws.
3. Pressures on the Constitutional Court
The pressures on the Constitutional Court by the executive power, primarily by Prime Minister Gruevski seem to have become a normal thing in our society. 

At the beginning the Prime Minister was making public statements why certain legal acts were good for our legal system, so consequently the Constitutional Court should not have repealed them, to be followed by public accusations of the Constitutional Court’s members that they are means in the hands of the opposition and that their decisions are made in the parties’ headquarters. 

If we look at the chronology of the developments one would be astonished by the open violation of the principle of division of power by the very government
The ruling party VMRO-DPMNE and those close to them reacted improperly to the Decision of the Constitutional Court
 when once again it repealed religious instruction from public schools. The ruling party VMRO-DPMNE accused that the Constitutional Court adopted decisions intentionally during the election period placing itself above all powers, and that it was controlled by the chief of the state at the time, Branko Crvenkovski… After the statements that this was orchestrated campaign for quieting down the Constitutional Court, “spontaneous” protests were organised in front of the court, and there were many “for specific purposes created” NGOs that expressed their dissatisfaction. 

Later on Nikola Gruevski sent a letter to the Constitutional Court after the decision for suspending external assessing
, presenting his views and motives for that. In the additional statements the Prime Minister explained that the letter was not meant to exert any pressure on the Court, but it was a message about his firm conviction that it would have been good for the young generations and students to be properly and objectively graded for their knowledge.
Parallel to the Prime Minister's statements the competent Ministry (of Education and Science) continued with the testing while waiting for the Constitutional Court's decision to be published in the Official Gazette that would have made the decision obligatory for them. However, the Constitutional Court responded with a currier delivery of the decision, so the Ministry and the other institutions had to stop with the external testing. 
It is utterly unusual for a prime minister of a state, even personally (even though in such a situation it is really difficult to separate the personal side from the office s/he holds) to address the Constitutional Court of his country. In mature democracies that is an issue of political culture.
          Hence, one should say that when the prime minister is writing even “a personal” letter to the Constitutional Court, there is no other way of looking on it except as pressure and intimidation of the institution that everywhere around the world is responsible for the protection of constitutionality and legality and which decisions are final and effective.

And just before New Year when the President of the Constitutional Court stated his new year’s wish to have less pressure on the work of the Court in the course of 2010, the practice of attacks continued in a more impudent and unscrupulous manner. 

The freedom of speech and the freedom of information often go beyond and turn into a hate speech and the President of the Government, obviously not being able to understand the role of the executive power, after another decision that was not in his favour, dared to say that the Constitutional Court is influenced “by another factor in the state, a political one, by another political party”.  I am really sorry that this political party does this
”. The President of the Government in a “naïve” manner complained that he could not influence the work of the judges and their decisions “that were instructed by the people who appointed them”.
This on the other hand placed on the agenda the issue of the adoption of a separate Law on the Constitutional Court. Should a law on the Constitutional Court be adopted or whether its current position in the Constitution is good, theoretically providing it with complete independence and autonomy, is a burning issue that has not been opened for the first time. However, never before in this way, with improper disqualifications and personal insults of the constitutional judges by the Prime Minister according to whom they did not even have the proper education to perform that function. 
The next precedent that astonished the expert community was the request by the President of the Assembly – Trajko Velanoski, for the President of the Constitutional Court – Trendafil Ivanovski, PhD to attend a parliamentary session for MPs questions and to give an account for his work
. Veljanoski sent the request based on an initiative by VMRO-DPMNE’s MP Blagorodna Dulic, who was planning at the parliamentary session to ask questions about the work and the competences of the Court.
Outraged by this request, President Ivanovski responded in writing to Veljanovski that the request represented an unseen precedent in the history of the existence and functioning of constitutional judiciary in general and not only in Macedonia.  
According to the Constitutional Court’s organisation and the fact that it is not accountable for its work before the Assembly, no president or a judge of the Constitutional Court is obligated to answer to questions of the MPs. In his letter Ivanovski explained that the members of the Constitutional Court were not holders of public offices for which they would be accountable to the Assembly. Legal and constitutional law experts assess this move by the President of the Assembly as an unseen scandal and precedent.
There are no constitutional grounds for the President of the Constitutional Court to be called in the Assembly to answer to questions by the MPs about the competences and the work of the Constitutional Court.
Such possibility is not envisaged even in the Rules of Procedure of the Assembly. It is a most direct violation of the Constitution and the laws and it confirms the impression of the public that the Government wants to most directly control all the institutions including the Constitutional Court. There are legal acts according to which certain institutions are accountable for their work before the Assembly, but the Constitutional Court plays a special role in the state and it is not accountable before the MPs. The Constitutional Court is an institution that controls acts adopted by the Assembly, and this court cannot be accountable to it since we are talking about two different pillars of power.
Moreover, the MP Blagorodna Dulic in the spirit of the non-democratic regimes quite absurdly believes that it should not be the citizens, but only the state institutions, the Government, the MPs and the local self-governments who should be able to submit initiatives to the Constitutional Court, and that the deadlines for submitting initiatives and for deciding
 should be shortened.  She also believes that political laws should not be assessed, such as the one on lustration for instance. The Prime Minister interpreted the repealing of the provisions in the Law on Lustration
 as a “provocation” and responded with insults and accusations blemishing the dignity of the Constitutional Court
. 
They have forgotten the constitutional guarantee of fundamental freedoms and rights according to which every citizen could demand protection of the freedoms and the rights established by the Constitution before the courts and before the Constitutional Court in a procedure based on priority and urgency. This was due primarily to the fact that most of the initiatives were submitted by citizens and consequently the court decisions were mostly a result of the reactions by citizens to the presumed possibility for some provision in a law to violate their fundamental rights and freedoms. Let us not forget that the right of the citizens to initiate proceedings before the Constitutional Court should not be abolished. That is a fundamental democratic law.
Was this conflict of the executive power with the Constitutional Court and the refusal to accept the latest decisions for repealing provisions that were important to them the reason for the recent leaders’ meeting upon an initiative by the Prime Minister? Even though it was announced that the meeting was initiated for the purpose of amending the Constitution in the section referring to the Judicial Council, still the experts see this as a hidden opportunity to realise their ideas, and primarily the need for the Government to change the constitutional position of the Constitutional Court
. After numerous pressures exerted on the work of the Constitutional Court and the announcements that a separate Law on the Constitutional Court would be adopted nothing could surprise us. 

Will the amendments to the Constitution stick strictly to the Judicial Council or will that be an excuse for also adding some other changes as a result of political bargaining and even more changes that will correspond to the needs and the interests of the executive power to impose a control over the work of the Constitutional Court. This is the latest dilemma.  

4. International Perspective 

The constitutional courts in Central and Eastern Europe are founded following the examples of the courts founded in Western Europe. Even though their judges are not elected by the people the constitutional courts have the jurisdiction to control the legislation and to repeal it if it does not comply with the Constitution.
With no exception the countries in Central and Eastern Europe undertook the model of concentrated judicial control following the model of the countries in Western Europe and usually due to the desire of many of these countries to be part of the European Union and other organisations that promote European political and economic unity and collective security. Furthermore, many of these countries when drafting their constitutions in 1989 followed the Western European directions in the preparation of the new legislation. 
The second reason for accepting the concentrated model of judicial control though the constitutional courts is because many of the states in Europe are countries with civil law. 

The third reason is that for the Constitution as the highest act a separate court is needed that will have competences separated from the regular courts as well as specialised ones. 

4.1. Position of the Constitutional Courts in Europe
The Constitutional Council of France
 is the top constitutional body established with Constitution of the Fifth Republic on 4 October 1958. Its competence is to look after the implementation of the principles and the rules of the Constitution. The competences of the Constitutional Council that reflect its special area of jurisdiction could be divided in a number of areas such as:
   Control of constitutionality and elections

a) Normative and abstract proceedings that have facultative character, and which are applied in those cases when direction/opinion is needed from the Constitutional Council about the constitutionality of a certain law, international agreement or acts of the parliamentary assembly, that the Parliamentary Assembly voted for but they are in a phase of being adopted, ratified i.e. going into effect.
b) Disputes during elections and referenda – the Constitutional Council decides about the legality of the presidential elections or the carrying out of a referendum, about the legality of the parliamentary elections as well as the rules about the adequacy and incompatibility of the members of the Parliament.  The Constitutional Council after the end of the elections/referendum makes the results public. 

These instructions/recommendations of the Constitutional Council on the election issues that are easily accessible to the electorate, significantly increased with the adoption of the Law on the Organisation and the Supervision of the Funding of Election Expenditures for the Parliamentary and Presidential Elections’ Candidates. 
  Consultative role of the Constitutional Council
c) The Constitutional Council gives its opinion when it is officially consulted by the President of the Republic, and in cases when Article 16 (state of emergency) of the Constitution of France is applied, but also for decisions adopted in relation to this article. Furthermore, the Government of France consults the Constitutional Council in regard to texts/acts that refer to the organisation of the voting during presidential elections and referenda.
d)  It decides upon a request for adopting a priority preliminary decision about constitutionality – any person involved in a legal procedure before the courts may demand from the Constitutional Council to decide whether a certain legal provision violates the rights and the freedoms guaranteed with the Constitution.  This request was introduced with the Constitutional Reforms from 23 July 2008.
The Constitutional Court of the Kingdom of Spain
 has the following competences:
Control of constitutionality and legality
Harmonisation of laws and legal acts that have the power of a law, with the Constitution. The Court decides about the constitutionality of laws upon requests submitted by the Prime Minister, the Ombudsman, 50 MPs or senators or the Governments and the Parliaments of the regions.
Protection of human rights and freedoms
Apart from the regular courts that look after the rights and the freedoms of the citizens, this protection is also provided by the Constitutional Court that acts upon individual appeals for protection (recursos de amparo) against the violation of human rights and freedoms contained in the Constitution and the laws.
Constitutional conflicts
The Constitutional Court acts in cases of conflict of competence between the state and autonomous communities or between the autonomous communities themselves. The Court also acts in cases of conflict in defence of the local community, i.e. if the autonomy of he local authorities in threatened.   

Preliminary checking of constitutionality of international agreements
The Constitutional Court could initiate proceedings upon a request by the Government or the Parliament to check the international agreements before they are ratified, i.e. whether they are in compliance with the Constitution. 

Other tasks determined by the Constitution and the Law on the Constitutional Court (3 October 1979)
Constitutional Court of Croatia
- the fundamental provisions about the competence and position of the Constitutional Court of Croatia are contained in the fifth chapter of the Constitution of the Republic of Croatia. The competences of the Constitutional Court are additionally regulated with the Law on the Constitutional Court
, which was adopted in a procedure equal to amending the Constitution. 

Competences of the Constitutional Court:
Control of constitutionality and legality
The Constitutional Court decides whether the laws are harmonised with the constitution. The Constitutional Court will repeal a law or some of its provisions if it establishes that they are not constitutional. The Court in the course of its work constantly monitors whether constitutionality and legality are respected.
Protection of human rights and freedoms
The Constitutional Court acts upon appeals by natural persons and legal entities who believe that a certain act of the state bodies, the units of the local and regional self-governments or bodies with public competences violates their rights and freedoms guaranteed by the Constitution and the laws.
Constitutional proceedings – conflicts of competence
The Court decides about conflicts/disputes of competence between the legislative bodies, the executive and the judicial power.
Responsibility on the part of the President of the Republic
The Constitutional Court carries out a procedure for establishing responsibility on the part of the President of the Republic if s/he violated the Constitution in performing his/her duty.
Supervision function
The Court supervises the constitutionality of the programmes and the actions of the political parties; the constitutionality and legality of the elections, state referenda and election disputes; the adopted regulations for the implementation of the Constitution, laws and other legal regulations.
Decides upon appeals by judges
The Constitutional Court of the Republic of Croatia decides in cases of appeals against decisions for releasing from court duties and decisions for discipline responsibility of a judge.
4.2. Comparative overview 

Taking into consideration the competences of the Constitutional Courts we could notice that they envisage so-called abstract control of constitutionality and legality that could appear as a priori and a posteriori, i.e. control of laws and legal acts before and after their going into effect. 
The French Constitutional Court practices a priori control, i.e. it controls the laws after they are voted out, but before they go into effect.
Unlike the case with France, the Constitutional Court in the Republic of Macedonia, as in most of the countries in Central and Eastern Europe, envisage only a posteriori control. The only country that envisages both types of control for the Constitutional Court is Hungary.
Almost all Constitutional Courts envisage a possibility for the citizens to directly address them for the purpose of protecting their freedoms and rights that are guaranteed by the Constitution, but in some countries the citizens can address the Constitutional Court indirectly i.e. via the Ombudsman.
The specific control performed by the constitutional courts differs from state to state.  Most of the countries in Central and Eastern Europe envisage for the Constitutional Court to have certain competences in the election processes, referenda, impeachment of the President of the state, constitutionality of the political parties. 

Unlike the Constitutional Court in Macedonia that does not envisage supervision/control of constitutionality of international agreements before they are ratified, this control is envisaged in most of the states such as France, Spain, Germany, Bulgaria, Hungary, etc. These states, especially Bulgaria and Hungary, treat the international agreements as superior to the domestic legislation and for that reason allow their constitutional courts to compare the domestic legislation with the international agreements.
4.3. Legal validity of the constitutional courts' decisions
The decisions of the constitutional courts are adopted with the same formal procedure that consists of adopting a decision about the constitutionality of a certain act, law, international agreement, procedural steps, presentation of the reasons for acting, analysing the arguments of the Council, response to the very question.
The operative part of the verdict, divided into articles presents the adopted decision.
The decisions of the constitutional courts are res judicata validity from the day when they are proclaimed and they cannot be appealed. 
They have erga omnes effect, i.e. they are binding for all natural persons and legal entities who are obligated to respect them. This obligation is envisaged also for the state bodies, the local and the regional self-governments that have to implement the decisions of the constitutional courts.
In the Republic of Croatia the Constitution and the Law on the Constitutional Court envisage a possibility for the Government through bodies of the state administration to ensure implementation of the Constitutional Court’s decisions. 

The Constitutional Court of the Republic of Croatia can on its own decide which body will check the implementation of its decisions or determine the manner in which the decisions will be carried out.
5. Conclusion
The Constitutional Court is an institution – a guarantor for the compliance with the Constitution and protection of citizens. The fact that most of the initiatives are submitted by citizens only confirms this function it has, especially having in mind the fact that in 2008 many laws were adopted, without having them reviewed at the assembly committees, and without a discussion at the Assembly and every each of them was adopted in 70 to 80 seconds. This creates a possibility for certain shortcomings in the laws and they contain unconstitutionality.  
On the other hand the decisions of the Constitutional Court could be commented, which corresponds to the determination for transparency in the course of its functioning, but they cannot be commented by those who are supposed to carry them out.  Maybe it is even desirable to be discussed by the scientific institutions and public experts. But it needs to be done with legal arguments and not with political statements aimed at discrediting the Court as an institution or its members. Hence, the debate on the position of the Constitutional Court should not be carried out and motivated by the conflict with the executive power. 

The political parties involved in their party clashes forget about the protection of the constitutional content and the dimension of the fundamental freedoms and rights of the citizen and with their conduct increasingly emphasise the arbitrary will of the legislative and executive power. With this attitude the postulates of the rule-of-law state and the concept of rule of law are seriously undermined and legal insecurity and mistrust in the state penetrate. 


The Helsinki Committee for Human Rights in more than one occasions emphasised that for a state to be able to call itself a democratic and a rule of law state, it is not enough just to adopt a Constitution, but it is also necessary to ensure its application and control of its implementation. Only in that way the Constitution as the top legal act will get its significance and it will represent a barrier against obstinacy. The Committee sincerely hopes that the President of the Government and the executive and legislative authorities will not act deaf to the numerous remarks, among which those by the representatives of the international factors that refer to the pressures of the Government exerted on the Constitutional Court and that in the future with their attitude they will contribute towards the respect of the independence of judiciary proving the maturity of our society. Certainly, we sincerely hope that in the future a sense will develop and there will be a division between freedom of speech and hate speech contributing for the credibility of all institutions not to be the subject of the daily political sensations. 

And finally, we sincerely hope that the Constitutional Court will remain consistent in performing its competences for the protection of constitutionality and legality regardless of the increasing pressures and qualifications for politically motivated decisions and party inclined actions.  
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