Training related to providing legal aid referring to victims of domestic                            violence
                           CRIMINAL ASPECT OF DOMESTIC VIOLENCE
The incrimination of the domestic violence has been introduced together with the Law on amendment  of the Criminal Code dated March 30-th, 2004. That means that, at first the criminal aspect has been standardized about the domestic violence, because of the Law for modification and amendment on the Law for family dated on June-17th, 2004, a special chapter has been introduced as Destroyed relationships and violence in the marriage and the family, lately with the Law for modification and amendment of the Law for family dated July 11-th, 2008, this chapter to be changed and states Domestic violence. 
The concept domestic violence is defined in the Law for family and in it the general articles  have been consisted of reference to this material, that means that the same is lex generalis, related to the victims of domestic violence. The domestic violence understands abused, blaming, endanger of the safety, body wounding, sexual or other psychological and physical violence which has provided a feeling of lack of self confidence, threaten or fear of the spouse, former spouse, illegitimate brothers, sisters, stepchildren, elder members of the family and persons – members of the family or mutual household to whom business ability has been partial or fully taken away. 
All above mentioned persons are victims of domestic violence regardless of sex and age, and at the same time, the executor of the domestic violence could be anyone of the above mentioned persons. It means that the domestic violence stated in the  Law for family is wide set, but the protection of the victims of the domestic violence,  with the standardization of the Temporary measures about protection stated in this law and the possibility for their submitting and stating in civil proceedings, has been provided in the Criminal Code with possibility the victim of domestic violence to initiate criminal proceedings when the domestic violence has been done with determinate criminal procedure.

As a difference of covering and regulation of the domestic violence by means of direct norms stated in the Law for family, the criminal aspect of the domestic violence consisted in the Criminal code has been regulated by the initiated norms. 

 
In the Criminal code have been consisted  articles  including the material for domestic violence, and the same is provided protection for the victim of the domestic violence. So, in the group for the criminal act against the life and body, in explicit way is shown the protection of the victims of domestic violence in a way for the executors who have made criminal act during the domestic violence has been provided a bigger punishment.   When the criminal act has been always made during the domestic violence in relation to the basic form of the criminal act is a form of stronger form of the criminal act. For example, the criminal act Murder, referring to the basic form of the criminal act, the law stated at least 5 years  punishment, but in cases if the act has  been made in domestic violence the law stated 10 years punishment or sentenced to life . The criminal act Body injure, the executor of the act, if the same has been made during the domestic violence he would be punished with prison of 6 months till 3 years, while the criminal act Hard body injure, the executor of the same during the domestic violence he would be punished with prison from 1 year till 5 years. It also could be realized in the Criminal acts against sex free and sex moral, because these could be criminalized as violence, abuse of the position and abusing of the condition or disability of the passive subject. Special attention has been paid to the Minority, for example Sexual abuse on a child, where is stated, that who will execute sexual abuse of minors or other sexual act on a child, a punishment with prison has been foreseen from 1 to 10 years, but as more difficult form of this act is when the same has been made during the domestic violence, and in that case the legislator has foreseen a punishment with prison for the executor at least of 5 years.
The protection referring to the victims of the domestic violence, by threaten of higher punishments related to criminal acts during the domestic violence, in the Criminal code has been not stated accidentally. Due to the frequency of criminal acts during the domestic violence certain regulations have been stipulated in the Criminal code by which the victims have been protected   of domestic violence, i.e. the policy of the punishment has been stronger, at first to act preventively and in direction of preventing the potential executors to make criminal acts. 

It means, by incrimination of certain behavior as a criminal act and strained of the punishment foreseen for the same if it is made during the domestic violence, the social function has been noticed and further on the protected function of the domestic violence stated in the Criminal code.  
As group values the marriage and the family enjoy a special criminal – legal protection, in a way where the protection of those values have been determined by prescribed more difficult form of criminal act of the basic, if during the execution of the same there is illegal behavior – domestic violence. 

In the most cases, the victims of the domestic violence complain criminal acts due to Body injure, Difficult  body injure, Unpaid of the allowance by the executor of the domestic violence – in case when the same has been charged by a sentence in civil proceeding, To take away a minor, Sexual abuse on a child and the like.   
The review  related to criminal acts which have been complain by the victims of the domestic violence by private criminal complaint or by a proposal, bring a criminal form to the competent public accuser: 

1.  General initiation for criminal act from the victims of domestic violence about private criminal charge is a procedure – applied for   Body injury by the perpetrator of the domestic violence. In a case of perpetration on domestic violence i.e. perpetrator of a domestic violence will applied on a victim of domestic violence  Body injury or Hard Body injury, at first the victim must apply the case in police office that her spouse or illegitimate partner, or member of the family or in common family, she has been attacked and she has been harmed. In that situation the victim is directing to a nearest police station  where she present her case, after that the police is checking her complain  in their frame of acting. For the event the police is preparing official note or minutes if it is possible, and the case is recorded in daily books for events which  are led by the police. On request of a victim the  police has issued a  confirmation for the event. In many cases before the application of an event in a police, the authorities will realize that at application on a injury there are elements of domestic violence. That means, that the Ministry of Internal Affairs makes a difference between body injure or if it is caused in conditions where there are elements of domestic violence. From there on, we send the victim to a medical facility where she can get proper documentation for the injuries she suffer, what and  who was the reason for these injuries,  and at the same time  the  doctor – specialist who makes the examination gives qualifications for the  injuries, i.e. indicates is it a body injury or a  serious bodily injury. Qualification for the injuries that is made on this way is a start point to begin with legal procedure, i.e. offender of the deed to be prosecute by the authorized public prosecutor. There is also an option for the victim to initiate a procedure in court and submit a private criminal appeal. So, if the case is body injury, victim of domestic violence submit a private criminal appeal to the authorized court in period of 3 months from the day of violence. At a private criminal complaint, the victim - a private prosecutor is submitting all evidence or confirmation from police and medical documents, suggests that additional witnesses would have confirmed the event and offers a medical expertise. In case of heavy bodily injury  procedure is the same, except  in these case  prosecutor is not the victim but the authorised public prosecutor, which means that the procedure is  initiated with the submission of the indictment by the competent public prosecutor as an official body which pursues the perpetrators of crimes in this case the perpetrator of domestic violence. Public prosecutor for the event is  informed  from  the criminal charges brought to him by the police in line of duty, or by the victim itself. In criminal proceedings, initiated with the submission of the indictment by the prosecutor, the victim has a capacity of damaged person and have the opportunity to join the criminal prosecution of the public prosecutor. Its important to point out that in criminal procedure, no matter if it for body injury – from  private criminal appeal or for heavy bodily injuries – from initiated indictment, victim of domestic violence require compensation, i.e. requires from the competent court to be a certain amount righteous or monetary compensation for injuries suffered. At the very beginning of the procedure, court council composed from one  judge – who is president of the council and two judges jurors, approaches to examination of the defendant, i.e. perpetrator of domestic violence who  give statement about the event. From there on, it continues with hearing of the victim of domestic violence who also gives statement for the event. In case when court council decides that is necessary to interrogate witnesses who can give notice  of the offence, for the offender or for other important circumstances issues  an order for hearing the witnesses. At the end of the criminal procedure is performed medical expert evidence for establishing type and stage  of injuries, intentness of pain  on the basis of medical documentation of the victim, and by virtue of her direct examination by a doctor specialist. Hearing the witnesses and preparing the medical expertise is very important in criminal procedure as support for written evidences supplied either from the victim with private criminal appeal or indictment  from the public prosecutor, so the court council can take a proper and lawful decision for the perpetrator of the crime - body injury or heavy bodily injury. Once you bring all the evidence in criminal proceedings Council court will declare that the defendant - the perpetrator of domestic violence  is guilty, and sentenced him under the Criminal Code of the Republic of Macedonia according to which if bodily injury or heavy bodily injury is  done with committing domestic violence will punished him with imprisonment from 6 months to 3 years, i.e. from 1 to 5 years. Finding  that the defendant is pronounced guilty  and punished according to law, the court obligates  the defendant to pay compensation in the name of immaterial damages a monetary amount to the victim, i.e. unless they decide to property legal requirement, the court verdict will refer the victim to file a civil action for compensation, how could it hold its right to a fair monetary compensation for injuries suffered. 

2. Alternatively, criminal procedure, often initiated by the victim of domestic violence is a criminal procedure for committing a crime non-payment of alimony, which action is initiated  on a proposal by the victim to file  a criminal charges to the authorised public  prosecutor.  Thus, where the final verdict in the civil proceedings, the perpetrator of domestic violence is obliged to pay alimony on behalf of the victim or in the name of maintenance of common children certain monetary amount, but it refuses to do, the victim of domestic violence file a criminal charges to the competent public prosecutor for committing a crime non-payment of alimony. With the criminal charges the victim will submit evidence from which the competent public prosecutor continues to draw an indictment and submitted to the court and began proceedings against the defendant - the perpetrator of domestic violence. That the defendant really did not pay family maintenance, are evidenced by the submission of a final verdict in a civil action in which it is contained obligation  for the defendant to pay a monthly monetary amount of name maintenance, form of bank statements, application for execution by a competent executive and all other evidence on the basis of which can be found avoiding the defendant to fulfil  his obligation to pay maintenance which is determined by the civil court. In the procedure for non-payment of maintenance, this time an individual judge, first approach with questioning the defendant for the circumstances around the non-payment of maintenance. Then, he interrogate the victim of domestic violence “in this procedure has a capacity of damaged”. At the end of criminal proceeding, judge enclose  other available evidence - the final civil verdict, the form of bank statements and application for execution. In this criminal proceeding for a crime not paying alimony  when the judge finds that  is necessary  to be heard  witnesses who could give notice of the offence, the offender and other relevant circumstances,  issues  an order to interrogate witnesses. Frequently, the judge approached the individual questioning of witnesses when the defendant or perpetrator of domestic violence, saying that he is not attaining  any incomes and because of that he  does not fulfil his legal obligation from the civil verdict, and the written evidence can not determine whether is indeed so. After the estimation of written evidence court determines the guilt of the defendant and if it finds that the defendant nevertheless attains  incomes  and avoids obligation contained in the civil verdict or not  paying  maintenance, the verdict will be guilty of committed crime not paying maintenance and it is punishable under the Criminal Code. The punishment which is most pronounced to the defendant is a fine or imprisonment up to 1 year. If the judge finds  that the defendant intend to pay and claims to compensate unpaid alimony to the victim of domestic violence or to the common children, then he sentenced to probation. In  this case, when judge individual sentences the defendant to probation, at the same time with the verdict he will impose  him to pay received obligations and in future to properly pay family alimony.  From past experience in criminal proceedings  for offences bodily injury, serious bodily injury and non-payment of maintenance would be noted that victims of domestic violence in 30% of the total number of proceedings succeed  to really achieve the goal – to receive a monetary compensation for the injuries they suffered  i.e. to collect unpaid alimony. Unfortunately, in the high 70% of  criminal proceedings for the above mentioned crimes victims  of domestic violence receive only the satisfaction of utter  sentences, but no monetary compensation for the applied injury i.e. they  fail to accomplish  recovery of backlog maintenance because of  the financial condition of the defendant - the perpetrator of domestic violence. 

3. Also I would like to mention the criminal procedure initiated by the victim of family violence for committing a crime - deprivation of a minor. Most of the times victim of domestic violence together with the common minor child/ children leaves the house because of the act of committing a  violence and the minor child/ children with executive decision are  awarded to  the victim of domestic violence. But in situation of hopelessness the victim leaves the family house and  the child/ children will stay at home with the perpetrator of domestic violence,  and subsequently after completion of procedures joint child / children will be given to the victim but if the perpetrator of domestic violence prevents the execution of executive decision, the victim of domestic violence will bring criminal charges to the competent public prosecutor for a crime committed - deprivation of a minor. Along with the criminal charges the victim shall submit evidence from which the competent public prosecutor
further draw indictment and submit it to court and began proceedings against the defendant - the perpetrator of domestic violence. That the defendant actually committed a crime deprivation of a minor, shall be evidenced by submission of a final verdict in a civil action in which it is contained in being entrusted minor child/ children to the  victim of domestic violence and obligation of the perpetrator of domestic violence to respect it, the decision of P.I. Inter-Municipal Centre for Social Work of the City of Skopje - Skopje for entrusted  of a  minor  person to the victim of domestic violence, reports to the  Ministry of internal affairs i.e. police station that the perpetrator of domestic violence has stopped the execution of the executive decision to entrust  the minor  person  as well as all other evidence based on who can establish that the defendant prevents the performance of executive decision determined by the P.I. Inter-Municipal Centre for Social Work of the City of Skopje - Skopje i.e.  the civil court. 
In the procedure for the criminal act - deprivation of  minor , the judge individual first approached with questioning the defendant for the circumstances in which he  prevents the execution of executive decision. And  then he question the victim of domestic violence who is this procedure is the injured party. When he assess that it is necessary, the judge will hear and individual expert from the Centre for Social Work i.e. the person who was leading the procedure for granting a minor child/children to the victim of domestic violence, and this person gives an opinion regarding the adoption of the decision i.e.  whether it is respected by the perpetrator of domestic violence and also gives an opinion what  is best for the interests of  minor child/children. At the end of the criminal procedure judge individual gives out the other available evidence - executive civil verdict, decision of P.I. Inter-Municipal Centre for social work  Skopje – Skopje,  application or the ministry of internal affairs i.e. police station. In the criminal proceedings for committing a crime deprivation of juvenile by the perpetrator of domestic violence, when the judge finds that  is necessary to be heard  witnesses who could give notice of the offence, the offender and other relevant circumstances, issue an order for the hearing of then witnesses. Most frequently, the judge approached toward  questioning the witnesses when the defendant -  perpetrator of domestic violence  declares that he doesn’t prevents the execution of the executive decision and that he  does not avoid the execution given to the civil verdict, but  from written evidence judge  can not determine whether it really is.  

Mon appreciation of the evidence, the court determines the defendant's guilt if the defendant establishes that still prevents the execution of executive decision on the granting of a minor, the sentence would Ads guilty of committing a crime Breaking of minor and it will be punished under the Criminal Code. The punishment which the defendant is most pronounced is a fine or imprisonment up to 1 year. Individual judge, if it finds that the defendant intends when it will be said voluntarily and returned juvenile child victim of domestic violence or allow execution of the executive decision to conditionally sentenced, or released from punishment. In this case, when individual conditions will judge sentenced the defendant, or to exempt from punishment at the same time the conviction would impose on the defendant - the perpetrator of domestic violence to return the minor or allow execution of the executive decision to grant the minor. Besides the aforementioned criminal proceedings initiated by victims of domestic violence in practice are present and other criminal proceedings, not so often, but raises by the victims. In that sense, crimes against honour and reputation, such as defamation, insult, Export of personal and family occasions, sometimes the victim of domestic violence are initiated by filing a private criminal complaint.
From past experience, the general conclusion is that much larger number of criminal proceedings are initiated ex officio or upon proposal of the victim of domestic violence, the Ministry of Internal Affairs or the Center for Social Work. This is primary because, whenever the victim of domestic violence reported to the police station or in centers for social work that it is committed against family violence, for them, assess if there are elements of the crime - which is often the case, There is an obligation to report it. So, to protect the interests of victims of domestic violence there must be  obligation of mutual cooperation between the Ministry of Internal Affairs - police stations, the Centers for Social Work and Public Prosecutions Office. 
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