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Opinion summary
Within the framework of the project „Monitoring war crime trials in the processes of dealing with the past“ in the period between April 2004 and 31 December 2009, we monitored a total of 68 cases at county courts in the Republic of Croatia which represents about 77.2 % of all cases that were conducted during that period or are still ongoing
. 

In relation to war crime trials, we can describe the year in which Croatia was preparing to open the chapter on the judiciary (Chapter 23) in the accession negotiations for joining the European Union as yet another year of "housecleaning". What we mean by that is rectifying mistakes made in the work of the judiciary during the 90’s when a large number of persons were sentenced in absentia in numerous unprofessionally and ethnically biased proceedings
. Likewise, criminal proceedings and ongoing trials are reviewed and updated to clean them up from legally ill-founded indictments
. The State Attorney’s Office of the Republic of Croatia (hereinafter: the DORH) is completing its database on war crimes. Exchanges of evidence, documents and data between the prosecution offices of Croatia, Serbia and Montenegro have in the past several years led to investigations, instigations of indictments and adjudications
. The system of support for witnesses and victims is being developed.

However, the aforementioned efforts are slowly taking place and, in our opinion, as a whole they are insufficient, which we find to be irresponsible towards victims of war crimes as well as towards the defendants in proceedings in which the indictments are legally ill-founded and/or insufficiently substantiated with evidence. All of the aforementioned does not stimulate social catharsis.

Likewise, one cannot see a strategy pursuant to which the investigation and processing of a large number of un-investigated war crimes (about 400) and defendants without a verdict (about 670) would be a constant priority. On the contrary, as the establishment of USKOK courts clearly reveals priorities, the non-stipulation of exclusive jurisdiction to county courts in Osijek, Rijeka, Split and Zagreb to try war crimes indicates that there is no political will and strategy for efficient processing of war crimes. Attempts by numerous victims’ families (we are familiar with 50 cases) to receive compensation of damage for the killing of their family members by filing private lawsuits failed, which only exposed them to additional traumas and large court expenses which the state, in some cases, collects even forcefully.  

We explain the aforementioned opinion in the following manner.

Work of the judiciary, heavily burdened with resolving the consequences and backlog of ethnically biased court proceedings during the 90’s, was rendered more difficult due to belated processing of war crimes and due to non-willingness by political elites to determine responsibility for the lack of timely investigations, indictments and verdicts for some criminal acts.  

Namely, the standpoint of political and judicial elites that it is not possible to commit a war crime during a defence war was prevailing until the shift in power in 2000 when it was replaced (at least declaratively) by the standpoint that all war crimes should be processed in compliance with the law and international standards. 

It was followed by the processing of serious crimes committed by members of Croatian units, while the DORH published information in 2004 that it was conducting reviews of all cases (at all stages) in order to eliminate consequences and practice of non-critical, unsubstantiated with evidence beyond reasonable doubt, conducts against a large number of suspect/defendant members of Serb military and paramilitary formations. 

According to data from DORH annual reports for the period between 2004 and 2008, in that period investigations were suspended, indictments were abandoned or legal qualification of a criminal act was changed to armed rebellion for about 750 members of Serb units
. Apart from that, in order to render it possible to „eliminate“ convicting verdicts reached in unprofessionally and ethnically biased proceedings conducted in absentia, the Criminal Procedure Act was amended (OG, 152/08). It rendered it possible to the DORH (but also to the convicts) to request re-opening of criminal proceedings to the benefit of a convict, regardless of the fact whether he/she was present, with presentation of new facts or new evidence which could lead to the release of a person who was sentenced or to his/her conviction according to a more lenient law. Having used this legal opportunity along with the application of the Action Plan and the Instruction of the Chief State Attorney pertaining to standards for criminal prosecution
, county state attorney's offices (hereinafter: the ŽDOs) in 2008/2009 conducted reviews of cases adjudicated in absentia. Following the additional police on-site investigations, the DORH requested re-opening of proceedings in 14 cases (11.8%) for 90 persons sentenced in absentia (19.3%). During 2009, trials were re-opened in 7 cases (5.9%) for 32 defendants, which amounts to 6.8% of all persons sentenced in absentia
. 

All „reviews“, including this review of persons who received final verdicts in absentia, were conducted by the same county state attorney's offices which instigated indictments without respecting the standards of objectivity and impartiality. On the one hand, they received responsibility to rectify the damage done. However, this gives room to doubts whether all reviews were conducted in a serious manner
. Apart from that, we have also warned about the indictments instigated in 2006 which were below stipulated standards
. 

We appreciate the efforts invested by the DORH so far, but we are of the opinion that, due to everything aforementioned, it is necessary to amend the Act on the Application of the Statute of the International Criminal Court and the Prosecution of Crimes against International Law of War and Humanitarian Law (OG 175/03; hereinafter: the Act on the Application of the ICC Statute) with regard to DORH’s competencies in order to establish exclusive competence of the ŽDOs in Osijek, Rijeka, Split and Zagreb. The establishment/strengthening of specialized DORH teams would contribute to a facilitated exchange of information on crimes, use of Hague documentation and efficient regional co-operation between the judiciaries. 

It is necessary to investigate and process perpetrators, at least those who committed the most serious war crimes. According to DORH’s data, this is a comprehensive task – not even half of the task has been completed so far and it is both important and urgent because the elapse of time renders it difficult to find evidence. Namely, in the period between 2004 and 2009 the State Attorney's Office raised indictments against additional 426 persons
, about 670 defendants are without verdicts and for about 400 crimes (for which the State Attorney’s Office has information) only pre-investigating activities are underway.   

For the same reason and because of the size and seriousness of the forthcoming work, we repeatedly emphasize the need to concentrate trials at four county courts (in Zagreb, Split, Rijeka and Osijek). Pursuant to the Act on the Application of the ICC Statute, their competence is facultative, but it is not applied as such in practice
. Here we are talking about serious and specific criminal acts which impose a burden not only on the victims and their families but also on the entire society, whereas inflicted traumas (and attitudes influenced by them) are already being passed on generations born after the war. For several years, we have been observing (in)efficiency of war crime trials (proceedings being conducted for several years; high percentage of cases being repeated based on the Supreme Court’s decision because of procedural mistakes or erroneously/insufficiently established facts; unwillingness to reach non-popular verdicts). Moreover, appointments of judges in war crimes councils with no previous experience in the most complex criminal cases is something that we have warned about on several occasions. Although we criticised such practice of “learning by doing” i.e. solving cases as they come along
, we wish to highlight certain improvements that we noted in the last several years, particularly in 2008 and 2009. These improvements can be used as a good foundation in establishing permanent war crimes councils at the aforementioned four courts.

Namely, first positive steps in the work of judicial councils are associated with the implementation of the Act on the Application of the ICC Statute, i.e. with the establishment of councils that comprise three professional judges. Together with the corrective role of the Supreme Court of the Republic of Croatia (hereinafter: the Supreme Court) and additional education, this resulted in improved efficiency of trials: the percentage of cases to be repeated based on the Supreme Court’s decision gradually decreases, i.e. the percentage of verdicts upheld by the Supreme Court after the first trial gradually increases.
 

We are of the opinion that, after almost two decades of gaining experience in war crime trials, it is impermissible any longer to appoint judges in war crimes councils who do not have many years of experience in criminal cases and, what is even more important, who lack experience in war crime trials. One possibility to resolve this issue would be to select experienced and successful judges for the permanent councils from the list of judges who were previously members of war crimes councils.

Enabling greater opportunities for specialisation and concentration of knowledge, which could be achieved by establishing permanent war crimes councils at four county courts that would comprise judges with experience in war crime trials, is also important because of the need to harmonise court practice (especially penal policy) and achieve greater opportunities for organising protection and support to witnesses.

Namely, in the last two years we observed a high percentage of first-instance verdicts carrying sentences which correspond to, or are below the stipulated minimum for the criminal acts concerned (47% in 2008; 51% in 2009). Likewise, explanation of pronounced convictions in the verdicts is often very scarce. Moreover, in all monitored trials conducted thus far against members of Croatian units, when pronouncing sentences the courts found participation in the Homeland War to be an extenuating circumstance. In a rational and righteous criminal justice system, such conduct opens up the issue of equality of citizens before law and related consistence in pronouncing convictions.

The assessment that participation in the Homeland War is an extenuating circumstance also demonstrates current political context in which war crime trials are being conducted. Despite the publicly proclaimed support by the highest state officials of the need to process all war crimes, war crime trials against members of Croatian military and police units are often burdened by support that the defendants receive from a part of the public, defenders' associations and local politicians. Political condemnation of a crime lags behind judicial condemnation.

Furthermore, it is well-known that defendant MP Glavaš’ departure from the territory of Croatia (practically escaping) immediately prior to the pronouncement of the first-instance (convicting) verdict in a trial that was conducted against him and five other defendants for the crimes committed in Osijek, is a consequence of the Croatian Parliament’s political decision to withhold permission to put him in detention. By doing so, the Parliament directly interfered in the work of judicial authorities. But nevertheless, neither the ruling party nor the opposition showed any willingness to accept the initiative by human rights organisations to amend Article 75 of the Constitution of the Republic of Croatia in such a manner that parliamentary immunity should be revoked in respect of criminal acts with stipulated prison sentence of more than 5 years (which also concerns war crimes).

We expect that the announced amendments of the provisions of the Constitution which regulate the institutes of (non)extradition of state’s own citizens will be adopted in order to prevent any further avoidance of criminal prosecution and/or serving criminal sanctions by escapes of defendants/convicts – dual citizens of the Republic of Croatia and of the Republic of Bosnia and Herzegovina from one country to another. We are of the opinion that the Agreement with Bosnia and Herzegovina on mutual execution of court decisions in criminal matters should also be interpreted and applied in respect of war crimes. 

Finally, we particularly wish to draw attention to the lack of political responsibility towards families of victims of un-investigated crimes who attempted to collect compensation for the loss of their close persons by initiating indemnity claims against the Republic of Croatia.
 This institutional insensitivity towards their need to have their suffering acknowledged is evident in obliging them to pay court expenses and in exerting pressure upon them to withdraw their claims if they want to (after losing the case) avoid paying court expenses. We find it necessary to resolve the issue of paying court expenses in lawsuits for compensation of damage caused by the killing of a close person in its entirety. Furthermore, although political will was lacking so far, we expect that the executive, legislative and judicial authorities will address the issue of indemnifying all victims seriously and responsibly.   
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� Original indictments in these 68 trials encompassed a total of 425 persons: 382 members of Serb units (89.8%); 41 members of Croatian units (9.64%) and 2 officials/members of the so-called Autonomous Region of Western Bosnia forces. Trials were conducted against 209 persons, 166 members of Serb units (79.42%), 41 members of Croatian units (19.6%) and 2 officials/members of the so-called Autonomous Region of Western Bosnia forces. Final verdicts were reached in 37 cases (54.41%), non-final verdicts in 19 cases, while 12 cases are pending (or are expected to be re-tried pursuant to a decision of the Supreme Court. Final convicting verdicts were reached in relation to 55 defendants (for 38 members of Serb units and 17 of Croatian units); final acquitting verdicts were reached in relation to 14 defendants (10 members of Serb units and 4 members of Croatian units); trials were suspended or dismissing verdicts were reached in relation to 78 defendants (members of Serb units) after the prosecution dropped charges or changed legal qualification from war crime/genocide to armed rebellion. Most trials were conducted before county courts in Vukovar, Osijek and Sisak.  





� A total of 464 persons in 118 cases were sentenced for war crimes in absentia (about 70% of all persons who were sentenced for war crimes before Croatian courts between 1991 and 2009).





� 35% (one third) of the cases that we were monitoring since April 2004 were concluded with final verdicts in 2009, while during 2008/2009 that number amounted to 50% (one half). After the Karlovac County Court passed three acquitting verdicts and the Supreme Court quashed them on two occasions, the Supreme Court itself conducted a hearing in the case against the defendant M. Hrastov for the crime on Korana Bridge in order to bring to a close proceedings that lasted for 17 years. 





� The DORH and the Office of the War Crimes Prosecutor of the Republic of Serbia exchanged evidence in 26 cases. The Office of the War Crimes Prosecutor of the Republic of Serbia acted in nine cases (3 at the investigation stage, 4 at the main hearing stage, 1 concluded with a non-final verdict, 1 concluded with a final verdict). The DORH acted in 3 cases (2 concluded with a final verdict and 1 concluded with a non-final verdict). The Prosecutor’s Office of Montenegro acted in 1 case (at the main hearing stage).





� According to DORH data, between 1991 and 2004 investigations were instigated for 3232 persons. 1400 of them were indicted, while 602 persons were sentenced (almost 80% in absentia). Along with several exceptions, those were members of Serb military and paramilitary formations (until 2001, 7 members of Croatian units were indicted, while additional five members were indicted until 2004). 





� At the first stage, during 2004, a review of investigating procedures was conducted and investigations against 485 persons were suspended. Until 2009, the DORH dropped charges or changed legal qualification of a criminal act to armed rebellion for additional 260 defendants.





� Instruction pertaining to the application of provisions of the OKZRH and the ZKP in war crimes cases – criteria (standards) for criminal prosecution, number: O-4/08 of 9 October 2008; Action Plan for the implementation of the Instruction number O-4/08 pertaining to the work on war crimes cases, number: A-223/08 of 12 December 2008.





� During 2009, 10 cases adjudicated in the absence of the defendants were re-opened: 7 upon request by the competent ŽDOs and 1 upon request by the defendant pursuant to the possibility of re-opening proceedings in absentia and 2 upon request by the defendants following their arrest. In these cases, in the original proceedings, 35 persons received final prison sentences in the duration between 8-20 years (a total of 578 years). Following the re-opening of proceedings, the State Attorney’s Office dropped charged or changed legal qualification of a criminal act to armed rebellion in relation to 34 defendants, while one defendant received a final prison sentence in the duration of 3 years and 6 months!





� Example: at the Osijek County Court verdicts were passed in the absence of the defendants in 13 cases (for a total of 48 defendants). All verdicts became final, but in only two cases (15%) a complaint was lodged with the Supreme Court, although court-appointed defence counsels were obliged to lodge appeals against first-instance verdicts. Prison sentences were pronounced in the range from 5 to 20 years, whereby 36 defendants (75%) were pronounced a prison sentence in the duration of 10 or 15 years. According to data at our disposal, the Osijek ŽDO has so far requested re-opening in one case.





� Example: indictment for the crime in Berak was instigated against 35 persons, 16 of whom were not charged with specific activities related to the commission of a crime. During 2009, the State Attorney's Office abandoned criminal prosecution of 14 defendants from the aforementioned indictment. 





� Out of that number, in 10 cases the defendants were 41 members of Croatian units. 17 of them received final sentences, 4 defendants were acquitted, while for 20 defendants there is a pending appellate procedure before the Supreme Court. In 2008 and 2009, 5 new proceedings were conducted (one was transferred from the ICTY). Final verdicts are convicting in 84% of the cases. The aforementioned points at the fact that the State Attorney’s Office prepares well substantiated indictments when pressing charges against members of Croatian units. However, it can be pointed out that so far members of Croatian units were processed only if the cases involved the most severe consequences (killings and related serious abuses), while members of Serb units were processed for other (milder) manners of committing criminal acts of war crimes. 


Likewise, the DORH attempted to rectify its previous omissions when in several cases criminal proceedings against members of Croatian units charged with killings were suspended through erroneous application of the Act on Amnesty from criminal prosecution and proceedings for criminal acts committed during armed conflicts and in the war against the Republic of Croatia. The DORH re-initiated criminal prosecution of perpetrators in two such cases, but this time by legally qualifying the criminal act as a war crime against civilians.





� Thus far, war crime trials have been conducted before 10 – 12 county courts.





� We have warned on several occasions about the omissions made by the county courts in Bjelovar, Karlovac, Sisak, Požega and Rijeka.





� According to the OSCE Report for 2007, the percentage of repeated cases in 2002 was 95%, and in 2003/04/05/07 it was 50%-65%. Out of the number of trials that we monitored in 2008, 22.7% trials were repeated, while 28.5% trials were repeated in 2009. Moreover, the fact that councils perform their work in a more qualitative manner is also supported by the information that out of 25 cases that the Supreme Court was ruling about in 2008 and 2009 and which we are familiar with, 68% of the verdicts were upheld or modified and 8 cases (32%) were reversed for a re-trial.  





� In 2009, a total of 55 judges were members of war crimes councils.





�  With the implementation of the pilot project of the UNDP and the Croatian Ministry of Justice at four courts in the Republic of Croatia (county courts in Vukovar, Osijek and Zadar and the Municipal Court in Zagreb) and with the adoption of necessary normative changes, foundations to institutionalise victim and witness support services at courts have been established. The model, contents and experiences acquired so far in practice could serve as a starting point for developing a support system at other courts, but also in the work of state attorney’s offices and the police.





� Only in 2009, several years after the verdicts for war crimes became final, the Croatian President Stjepan Mesić passed decisions on the stripping of war medals awarded to eight members of Croatian units because of „the conduct contrary to legal order and moral values of the Republic of Croatia. Apart from the President of the State and the State Medals and Recognitions Commission, the initiative for stripping of medals may also come from the House of Representatives, the ministries and other state administration bodies, political parties, religious communities, citizens' associations and other legal persons.





� From the analysis of the legislation it can be concluded that the provisions which rendered compensations possible were being repealed, while provisions which removed the possibility of compensating damage were being adopted. The courts rejected indemnity claims in their entirety, except in the cases where it was previously established in the criminal proceedings that the perpetrator was guilty of a crime, and imposed obligation on the plaintiffs to compensate court expenses to the defendant RC. Documenta is in possession of files in 50 such cases. Although the Government of the RC adopted a decision on writing off the adjudicated court expenses, this decision did not include all plaintiffs.     
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